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PA-04 (GS): NOTICE AND INVITATION TO BID

THE DEPARTMENT OF PUBLIC WORKS INVITES BIDDERS FOR THE PROVISION OF 36 Months

Vacuum Pumping Term CONTRACT - AREA 2

Project title:

36 Months Vacuum Pumping Term CONTRACT - AREA 2

Bid no: CPTYT21/22
Advertising date: 30/09/2022 Closing date: 21/10/2022
Closing time: 11HOO Validity period: 60 days

Only bidders who are responsive to the following responsiveness criteria are eligible to submit bids:

1. 57 Bid offer must be properly received on the bid clesing date and time specified on the invitation,
= fully completed and signed in ink.
2. Submission of other compulsory returnable schedules / documents as per (PA-09 (GS)): List of

returnable documents.

Submission of (PA-16): Preference points claim form in terms of the Preferential Procurement Regulations
2017,

Compliance to Local Production and Content requirements as per PA36 and Annexure C

Registration on National Treasury's Central Supplier Database (CSD)

Compliance with Pre-qualification criteria for Preferential Procurement

Use of correction fluid is prohibited

Qaf =~ @ ] | W
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Tenderers to comply with the pre-qualification criteria on paragraph 11.3 (level 1 or 2) for
Preferential Procurement as follows:
a) A valid copy of the bidder's BBB-EE certificate OR

b) A valid copy of the bidder’s "Sworn Affidavit" attested by the commissioner of Oath as
prescribed by the BEB-EE Codes of Good Practice.

The Date of deponent and date of Commissioner of Oath must correspond or be the same;
financial year end must be indicated, according to The Broad-Based Black Economic
Empowerment Practice Guide 01 Of 2018, Determining The Validity of a Broad-Based Black
Economic Empowerment Verification Certificate, B-BBEE Certificate and Sworn Affidavit
paragraph 17(i)

- c) A valid copy of BBB-EE issued by the DTI will be accepted

d) A valid copy of a BBB-EE Verification Certificate / a sworn affidavit and a BBB-EE
Certificate issued by the Companies and Intellectual Property Commission (CIPC) will be
accepted

e) A trust, consortium or joint venture must submit a consolidated BBB-EE status Level
Ceriificates together with the bids. Failure to submit the consclidated BBB-EE will lead to
disqualification of the bid.

NB: Failure to submit any of the above will result in disqualification of bids as this is a pre-
qualification criteria.

8 4] Compulsory attendance of briefing meeting. Submission of DPW16 (EC) signed by the Project
Leader

10. ] Specify other responsiveness criteria

11. L Specify other responsiveness criteria

Any reference fo words “Bid” or Bldder” herein and/or in any other documentation shall be construed to have the same meaning as the

words “Tender” or “Tenderer”,
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Indicate administrative requirements applicable for this tender. Tenderers may be required to submit the
below documents where applicable.

Any correction to be initialled by the person autharised to sign the tender documentation as per FA 15.1
1 X or PA 15.2 resolution of board/s of directors / or PA15.3 Special Resolution of Consortia or JV's .
Submission of applicable (PA-15.1, PA-15.2, PA-15.3). Resolution by the legal entity, or consortium /
2 joint venture, authorising a dedicated person(s) fo sign documents on behalf of the firm / consortium /
joint venture,
v Submission of (PA-11}. Declaration of Interest and Tenderers Past Supply Chain Management
3 1< ;
Practices.
4 X1 | Submission of (PA-20): Certificate of Independent Bid Determination.
5 Submission of {(PA 40): Declaration of Designated Groups for Preferential Procurement.
6 4 | Submission of proof of Registration on National Treasury’s Central Supplier Database (CSD).
7 il Submission of record of attending compulsory virtual bid clarification / site inspection meeting.
< | Submission of (PA-18) : Preference Points claim form in terms of the Preferential
8 1< :
Procurement Regulations 2017.
9 O Specify other responsiveness criteria
10 i Specify other responsiveness criteria
13 [ Specify other responsiveness criferia
12 | Specify other responsiveness criferia

Tenderer must comply with the Pre-qualification criteria for Preferential
Procurement listed below

X A tenderer having stipulated minimum B-BBEE status level of contributor:
BdLevel 1

or

KLevel 2

or

[level 3

An EME or QSE

L3

A tenderer subcontracting a minimum of 30% to:

[_]An EME or QSE which is at least 51% owned by black people
[] An EME or QSE which is at least 51% owned by black people who are youth
[_JAn EME or QSE which is at least 51% owned by black people who are women
[_]An EME or QSE which is at least 51% owned by black people with disabilities
[]An EME or QSE which is at least 51% owned by black people living in rural or
underdeveloped areas or townships
[ ]A co-operative which is at least 51% owned by black people
[(JAn EME or QSE which is at least 51% owned by black people who are Military
veterans
| [ 1An EME or QSE;

This bid will be evaluated according to the preferential procurement model in the PPPFA:
(Tick applicable preference point scoring system)

[X] 80/20 Preference points | [_] 90/10 Preference points scoring | ] Either 80/20 or 90/10 Preference points
scoring system systam scoring system

Any reference to words "Bid" or Bidder” herein and/for in any other documentation shall be construed to have the same meaning as the
words "Tender” or “Tenderer”. Page 2 of 5
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In case where below/above R 50 000 000 is selected, the lowest acceptable tender will be used to
determine the applicable preference point system.

Note: Functionality will be applied as a prequalification criterion. Such criteria is used to establish minimum
requirements where affer bids will be evaluated solely on the basis of price and preference.

Minimum functionality score to qualify for further evaluation: 50
Functionality criteria: Weighting factor:
A) EXPERIENCE:

Bidders must furnish adequate proof of successfully completed vacuum pumping
project(s) with a minimum project value of R250 000 accumulatively. The projects
must be listed on the DPW-09 form.

The bidder must attach appointment letter(s) from the Employer with a clear
project description, contract value and contract duration with completion
certificate(s) or reference letter(s).

Only projects completed prior to the closing date will be considered.

The proof that the bidder provide in this category must be aligned to the list of 35
projects submitted on the DPW-09. Failure to provide information on the DPW-09
or provide information regarding the bidder's experience will lead to no scoring of
points in this criteria,

The projects listed on the DPW-09 will be used to score the bidder on quality.

5 projects and above = 5 poinis
4 projects = 4 points

3 projects = 3 points

2 projects = 2 points

1 project = 1 point

B) QUALITY OF WORK BASED ON COMPLETED CONTRACTS:

References listed on the DPW-09 will be used to obtain the quality of work. The
alignment of criteia 1 (experience) will be used for scoring of quality. Bidders must
provide contactable references (inclusive of contact person and hisfher contact
details). The bidder must forward/submit the standard template (QP-01) attached
in the tender document to the referees to complete as listed on the DPWO09 and it
must be signed and stamped. The duly completed, signed and stamped QP-01
form must be attached to the tender document and submitted on/or before closing
date.

(The projects submitted for experience, quality / QP-01 must correspond with
projects listed on the DPW-09). 30
The bidder must submit quality form for each project listed on the DPW-08,

If the bidder submit more than one quality form with different ratings, an average
will be used to score the bidder in this criteria.

Failure to submit quality forms (QP-01} will lead to no scoring of points in this
criteria.

Scoring

Excellent = 5 points
Good = 4 points
Satisfactory = 3 points
Average = 2 points
Poor = 1 point

Any reference to words "Bid” or Bidder” herein and/or in any other documentation shall be construed to have the same meaning as the
words “Tender" or “Tenderer”, Page 3of 5
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C) RESOURCES: VEHICLES (LDV's)

The bidder must provide one of the following as valid proof of ownership of
vehicies:

1). Copy of E-Natis print out of vehicle registration with the director's name or
company name.

2). A letter of intent to lease or buy. The bidder will be given 7 calendar days to
lease or buy the vehicle(s) if awarded the tender.

3). A lease agreement signed by both parties (the lessee and lessor). The lease
agreement must be valid for the duration of the contract.

35
Euipments and vehicles required for this Services:
One Combination unit Vacuum Truck to be equipped with a minimum of 5 kiloliter
Tank and One 10 kiloliter Honey Sucker Vehicle and Mobile Jetting machine on
trailer with LDV and Root cutter and rods for unblocking of sewerage line
Proof of ownership or lease agreement = 5 points -
Letter of intent = 3 points
FFor the bidder to be scored, it must have vehicle(s) with all the equipment as
listed above. Failure to submit vehicles with all equipments as listed above will
resuli in no scoring of point in this criteria
Total 100 Points

Subject to sub-regulation 6(2) and /or 7(2), points must be awarded to a tenderer for
attaining B-BBEE status level contributor in accordance with the table below:

B-BBEE Status Level of Number of Points Number of Points (80/20
Contributor (80/10 system) system)
1 10 20

2 g 18

3 6 14

4 5 12

5 4 8

6 3 6

7 2 4

8 1 2
Non-compliant contributor 0 0

» The points scored by a tenderer in respect of the leve! of BBBEE contribution
contemplated in sub regulation 6(2) and 7(2) must be added to the points scored for
price as calculated in accordance with sub regulation 6(1) and 7(1) respectively

e Subject fo reguiation 11(1), the contract must be awarded to the tenderer who

scores the highest total number of points.

+ A contract may be awarded to a tenderer that did not score the highest total number

of points, only in accordance with section 2 (1) (f) of the Act

Any reference to words "Bid" or Bidder® herein and/or in any other decumentation shall be consfrued fo have the same meaning as the

words “Tender” or “Tenderer”.
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COLLECTION OF BID DOCUMENTS:

X Bid documents are available for free download on e-Tender portal

www.etenders.gov.za

Alternatively; Bid documents may be collected during working hours at the following

address Customs Bldg., Foreshore,Cape Town, 800. A non-refundable bid deposit of R

R 100.00 is payable, (Cash only) is required on collection of the bid documents.

[XI A compulsory pre bid meeting with representatives of the Department of Public
Works will take place at Customs Bldg.,, 11TH Floor,Conference Room,
Foreshore,Cape Town, 8000 on 06/10/2022 starting at 9h30am. Venue Customs

Bldg., 11th Floor,Conference Room, Foreshore,Cape Town, 8000. (if applicable)

ENQUIRIES RELATED TO BID DOCUMENTS MAY BE ADDRESSED TO:

DPW Project Leader: | A. Banderker Telephone no: 021 402 2224
Cell no: 0828297306 Fax no;
E-mail: anwer.banderker@dpw.gov.za

DEPOSIT / RETURN OF BID DOCUMENTS:

Telegraphic, telephonic, telex, facsimile, electronic and / or late tenders will not be

accepted.

Requirements for sealing, addressing, delivery, opening and assessment of tenders

are stated in the bid document.

All tenders must be submitted on the official forms —

BID DOCUMENTS MAY BE POSTED TO:

THE DIRECTOR -GENERAL
DEPARTMENT OF PUBLIC WORKS
PRIVATE BAG X 9027

Cape Town
8000

ATTENTION:
PROCUREMENT SECTION: ROOM 941

POSTED TENDERS MUST BE RECEIVED PRIOR CLOSING
DATE AND TIME AT 11H00 BY THE DEPARTMENT

DEPOSITED IN THE TENDER BOX AT:

Ground Floor /9th floor Room 941
Custom Building

Cape Town

OR | ROOM 941

COMPILED BY:
yd
A. Banderker CWM 27/09/2022
Name of Project Leader Sighature Capacity Date

Any reference to words “Bid” or Bidder” herein and/or in any other documentation shall be construed to have the same meaning as the
Page 5 of 5

words “Tender” or “Tenderer’.
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Cenditions of Contract: PA-10 (FM)

Department
Fubhc Works
REPUBLIC OF SOUTH AFRICA

FACILITIES MANAGEMENT
CONDITIONS OF CONTRACT (DPW)

SEPT. 2005 VERSION 1

Page 1 of 18

Any reference to words “Bid” or Bidder” herein and/or in any other documentation shall be construed {o have the same meaning as the words
Version:1.0

Effective date 1 September 2005

“Tender” or “Tenderer”.
For Internal & External Use
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PA-10 (FM): CONDITIONS OF CONTRACT

CONTENTS
No. CLAUSES PAGES
1. Definitions 3
2. Interpretation 4
3. Duration 5
4. Rights and Obligations of the Employer 5
5. Rights and Obligations of the Service Provider 5
6. Service Manager 6
7. Security 6
8. Security Clearance 6
9. Confidentiality 6
10. Ambiguity in documents 7
11. Insurances 7
12. Access to the facilities and commencement of the Services 7
13. Programme 7
14. Subcontracting 8
15. Intellectual Property Rights indemnity 8
16. Compliance with Legislation 8
17. Reporting on incidents 8
18. Nuisance 9
19. Materials, workmanship and equipment 9
20. Urgent Works g
21. Indemnifications 9
22. Variations 10
23. Identified Projects 10
24, Suspension of the Services 12
25. Penalty for Non-Performance 12
26. Payments 13
27. Release of Security 14
28. Overpayments 14
29. Completion 14
30. Assignment 15
3. indulgences 15
32. Ownership and Publication of Documents 15
33. Breach of Contract 15
34. Stoppage and/ar termination of Contract 16
35. Dispute Resolution 17
36. General 17
37. Domicilium Citandi et Executandi 17

Any reference to words “Bid” or Bidder” herein and/or in any other documentation shall be constrized to have the same meaning as the words
“Tender” or “Tenderer". Page 2 of 18
For Internal & External Use Effective date 1 September 2005 Version:1.0
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1. DEFINITIONS

1.1. The following words and expressions shall have the meanings hereby assigned to them except where
the context otherwise requires:

1.1.1. “Additional Services” are increases in the quantity of the routine Services detailed in the Scope of
Works.

1.1.2. "Bill of Quantities" means the document so designated in the Pricing Data that describes the Services
and indicates the quantities and rates associated with each item which the Employer agrees to pay
the Service Provider for the Services completed;

1.1.3. "Certificate of Completion" means the certificate issued by the Service Manager signifying that the
Condract has expired;

1.1.4. "Commencement Date" means the date on when the Service Provider is nofified of the Employer's
acceptance of its offer;

1.1.5. "Contract’” means the Contract signed by the Parties and of which these Conditions of Contract form
part of, and such amendments and additions to the Contract as may be agreed in writing between the
Parties;

1.1.6. "Contract Data" means the specific data, which together with these Conditions of Contract, Scope of
Works and Pricing Data collectively describe the risks, liabilities and obligations of the contracting
Parties and the procedures for the administration of the Contract;

1.1.7. “Contract Period” is from Commencement Date for the period stated in the Contract Data;

1.1.8. “Contract Price” means the price to be paid for the Services in accordance with the Pricing Data,
subject to such additions thereto or deductions there from as may be made from time to time under
the provisions of the Confract;

1.1.9. "Coniract Sum” refers to the amount stated by the Service Provider in the Form of Offer and
Acceptance;

1.1.10. "CPAP" means contract price adjustment provisions used for the adjustment of fluctuations in the cost
of labour, plant and materials and goods as stated in the Coniract Data;

1.1.11. "Day” means a calendar day;

1.1.12. "Drawings” means all drawings, calculations and technical information which are made available to
the Service Provider for inspection at a venue and time to be announced by the Service Manager and
any modifications thereof or additions thereto from time to time approved in writing by the Employer or
delivered to the Service Provider by the Employer;

1.1.13. “Employer” means the contracting Party named in the Coniract Data who appoints the Service
Provider;

1.1.14. "Equipment” includes all appliances, tools implements, machinery, articles and things of whatsoever
nature required in or for the rendering, completion or defects correction of the Services but does not
include materials;

1.1.15. "Facilities” means the land and buildings, detailed in the Scope of Works, and any additions, or
omission thereto, made available by the Employer for the purposes of the Contract, on, under, over, in
or through which the Services are to be rendered or carried out;

1.1.16. “Form of Offer and Acceptance” means the written communication by the Employer to the Service
Provider recording the acceptance of the Service Provider’s offer;

1.1.17. ‘Identified Projects” means any projects, other than routine Services, identified and agreed to by the
Parties during the Contract period or any extensions thereto, to be completed in terms of the Contract.

Any reference to werds "Bid" or Bidder” herein andior in any other documentaticn shall be construed to have the same meaning as the words
“Tender"” or “Tenderer”. Page 30of 18
For Internal & External Use Effective date 1 September 2005 Version:1.0
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1.1.18. *Materials” includes all materials, commodities, articles and things required to be furnished under the
Contract for the execution of the Services;

1.1.19. *Month" refers to the period commencing on a certain day of a month to the day preceding the
corresponding day of the next month;

1.1.20. "Parties” means the Employer and the Service Provider;

1.1.21. "Pricing Data" means the document that contains the Bill of Quantities and provides the criteria and
assumptions, which it will be assumed in the Contract were taken into account by the Service
Provider when developing his prices;

1.1.22. “Services” means all the work to be performed by the Service Provider during the Contract Period in
accordance with the Contract, as more fully set out in the Scope of Works, as amended from time to
time by written agreement between the Parties;

1.1.23. "Service Provider" means the Tenderer, as named in the Contract Data, whose offer has been
accepted by or on behalf of the Employer and, where applicable, includes the Service Provider's
heirs, executors, administrators, trustees, judicial managers or liquidators, as the case may be, but
not, except with the written consent of the Employer, any assignee of the Service Provider,

1.1.24. "Service Manager” means the representative of the Employer named as the Service Manager in the
Coentract Data. The Employer reserves the right to replace the said Service Manager, by written notice
to the Service Provider, without the need to furnish reasons therefor;

1.1.25. "Scope of Work" refers to the document which defines the Employer’'s objectives and requirements
and specifications and any other requirements and constraints relating to the manner in which the
Services must, or may, be provided or performed,

1.1.28. "Service Period" refers to the period indicated in the Contract Data during which the Service Provider
shall render the Services required in terms of the Contract;

1.1.27. "Transitional Stage” refers o the period indicated in the Contract Data, which commences
immediately on the expiry of the Service Period, and during which the Services to be provided by the
Service Provider shall include, inter alia, the provision and transfer to the incoming service provider of
managerial support and information, as detailed in the Scope of Works.

2. INTERPRETATION

2.1, in this Contract, except where the context otherwise requires:
2.1.1  The masculine includes the feminine and the neuter, vice versa;
2.1.2  The singuiar includes the plural; and vice versa

2.1.3 Any reference to a natural person includes a body corperate, firm, association or
consortium/fjoint venture/partnership, vice versa.

2.2 The headings to the clauses of this Contract are included for reference purposes only and shall not
affect the interpretation of the provisions to which they relate.

2.3. Words and phrases defined in any clause shall bear the meanings assigned thereto.
2.4, The various parts of the Coniract are severable and may be interpreted as such.

2.5. The expressions listed in clause 1 bear the meanings as assigned thereto and cognate expressions
bear corresponding meanings.

2.6. If any provision in a definition clause is a substantive provision conferring rights or imposing
obligations on any Party, effect shall be given to it as if it were a substantive clause in the body of the
Contract, notwithstanding that it is only contained in the interpretation clause.

Any reference to words “Bid” or Bidder” herein and/or in any other documentation shalt be construed {o have the same meaning as the words
"Tender” or “Tenderar”. Page 4 of 18
For Enternal & External Use Effective date 1 September 2005 Version:1.0



W PRt ein,
P

W GAL Pm D

Departmenl

7 Pukic Works

REPUBLIC OF SOUTH AFRICA

3.1.

3.2

3.3.

4.1.

5.1.

52,

5.3.

5.4,

5.5.

5.6.

5.7.

5.8.

5.9.

Conditions of Contract: PA-10 (FM)

DURATION

The rights and obligations of the Parties to this Contract shall commence on the Commencement
Date.

Subject to the terms of clauses 33 and 34 relating to breach and fermination respectively, the
Contract will commence on the Commencement Date and terminate on the expiry of the Contract
Period, unless it is extended in terms of clause 3.3.

The terms or duration of the Contract may be extended as a result of bona fide negotiations between
the Parties. No extension of term or duration of the Contract shall however be valid unless the terms
and conditions of such extension has been reduced to writing and signed by the authorised
representatives of both Parties.

RIGHTS AND OBLIGATIONS OF THE EMPLOYER
The Employer shall give access to or supply the Service Provider with:

4.1.1  All relevant, available data and information required and requested by the Service Provider for
the proper execution of the Services; and

4.1.2 Such assistance as shall reasonably be required by the Service Provider for the execution of
its duties under the Contract.

RIGHTS AND OBLIGATIONS OF THE SERVICE PROVIDER

The Service Provider shall, in executing his obligations, comply with the Service Manager's written
instructions on any matter relating to the Services.

The Service Provider shall take instructions only from the Service Manager or other persons
authorised by the Service Manager in terms of Clause 6.

The Service Provider shall not have the power of attorney or authority to enter into any contract or to
otherwise bind or incur liability on behalf of the Employer, save where prior written authorisation has
been obtained.

The Service Provider shall ensure that it, its employees, agents and representatives have the relevant
experience and capacity necessary for rendering of the Services with the reasonable degree of skill,
care and diligence that may be expected of professionals providing services similar to the Services.

Should any member of the Service Provider's team, in the opinion of the Service Manager or
occupants of the Facilities, misconduct himself or is incompetent or negligent in the delivery of the
Services, or whose presence on the Facilities is otherwise considered by the Service Manager, or
occupants of the Facilities, on reasonable grounds, to be undesirable, the Employer may, in writing
and together with reasons therefor, request that such person be removed. Such person shall not
again be employed on the Services without the prior written consent of the Employer.

The Service Provider undertakes to effect such removal, as referred to in 5.5 above, within a day of
receipt of the Employer's written request.

The Service Provider shall ensure that reasonable levels of care and responsibility are exercised
when using items belonging to the Employer in the delivery of the Services.

During the ongoing provision of the Services the Service Provider shall at all times keep the Facilities
clean and in a safe condition,

Notwithstanding anything herein contained to the contrary, it is specifically agreed that the
appointment of the Service Provider shall not create an employment contract or relationship between
the Parties and the Service Provider or his employees shall therefore not be entitled to any benefits to
which the employees of the Employer may be entitied.

Any reference {0 words "Bid” or Bidder” herein and/or in any other documentation shall be construed to have the same meaning as the words
“Tender” or “Tenderer”. Page 50f 18
For Internal & Extemal Use Effective date 1 September 2005 Version:1.¢
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6. SERVICE MANAGER

6.1. The Service Manager shall administer the Contract on behalf of the Employer in accordance with the
provisions of the Contract.

6.2 The Service Manager may delegate any of his powers and authority and may cancel such delegation,
on the prior written notification thereof to the Service Provider.

6.3. Such delegation shall continue in force until the Service Manager notifies the Service Provider in
writing that the delegation is terminated.

6.4. The Service Provider may at any time, prior to giving effect thereto, refer any written order or
instruction of the Service Manager’s delegatee to the Service Manager who shall confirm, reverse or
vary such order or instruction.

7. SECURITY

7.1 The Service Provider shall provide to the Employer security in the amount and in the form set out in
the Contract Data and any expenditure incurred in doing so shall be borne by the Service Provider.

7.2. Should the Service Provider fail to select the security to be provided or should the Service Provider
fail to provide the Employer with the selected security within 21 days from Commencement Date, it
shall be deemed that the Service Provider has selected a security in the form of a retention of 2.5 %
of the Contract Sum {excl. VAT).

8. SECURITY CLEARANCE

8.1. In the event of security clearance becoming necessary, the Service Provider, any subcontractors and
all human resources utilized by the Service Provider undertake to undergo security clearance, for
which purpose the necessary forms will be made available to the Service Provider at the relevant time
by the Employer. The Service Provider accepts that if he or any of his human resources refuses to
undergo the required security clearance, they will not be allowed on the Facilities to render the
Services.

8.2. It is required that all persons engaged in the rendering of the Services shall be easily identifiable and
where required, security cleared.

9, CONFIDENTIALITY

9.1. The Service Provider undertakes to keep any and all information, of whatever nature, relating to the
Contract or which he becomes privy to due {o his presence at the Facilities, strictly confidential and
such shall not be sold, traded, published or otherwise disclosed to anyone in any manner whatsoever,
including by means of photocopy or other reproduction, without the Employer's prior written consent.
As disclosure or improper use of the confidential information, without the Employer’s prior written
consent, will cause the Employer harm;

9.1.1 the Service Provider shall be liable for any loss or damages suffered by the Employer and
shall indemnify the Employer against any claims by third parties as a result of such
unauthoerised disclosure or use thereof , either in whole or in part; and/or

9.2.1 the Employer shall be entitled to cancet the Contract

9.2. The Service Provider shall be entitled to disclose such confidential information to the following
persons, who have a clear need to know interest, in order to assist with the rendering of the Services
on the Contract:

9.2.1 employees, officers and directors of the Service Provider; and

9.2.2 any professional consultant or agent retained by the Service Provider for the purpose of
rendering the Services, provided that the identity of such consultant or agent is made known
to the Employer in writing and the Employer acknowledges in writing that the confidential
information may be disclosed to such person.

Any reference to words “Bid” or Bidder” herein and/or in any other documentation shall be construed to have the same meaning as the words
“Tender” or “Tenderer”. Page 6of 18
For Internal & External Use Effective date 1 September 2005 Version:1.0
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9.4.

10.

10.1.

11.

12,

12.1.

12.2.

12.3.

12.4.

12.5.

13.

13.1.

13.2.

13.3.

The Service Provider shall be responsible for ensuring that all persons to whom the confidential
information is disclosed under this Contract shall keep such information confidential and shall not
disclose or divulge the same to any unauthorised person.

The confidential information shall remain the property of the Employer and the Employer may demand
the return or destruction thereof, at the cost of the Service Provider, at any time upon giving written
notice to the Service Provider. Within ten {10) days of receipt of such notice, the Service Provider
shall return all of the original confidential information and shall destroy all copies and reproductions
(both written and electronic) in its possession or in the possession of persons to whom it was
disclosed and furnish a certificate to the Employer stating as much.

AMBIGUITY IN DOCUMENTS

The several documents forming the Contract are to be taken as mutually explanatory of one ancther
and any ambiguity in or discrepancy between them shall be explained and, if necessary, rectified by
the Service Manager who shall thereupon issue to the Service Provider a written explanation giving
details of the adjustments, if any, and a written instruction directing what Service, if any, is to be
delivered.

INSURANCES

It is the responsihility of the Service Provider to assess his risks on this project and to ensure that he
obtains and maintains the adequate insurances to cover such risks.

ACCESS TO THE FACILITIES AND COMMENCEMENT OF THE SERVICES

The Service Provider shall provide the Employer, within 21 days of the Commencement Date, with an
acceptable health and safety plan and such other information required in terms of the Occupational
Health and Safety Act {85 of 1993).

The Service Pericd shall commence 30 days from Commencement date, or on such other date as
maybe specified in the Contract Data

Notwithstanding the provision of 12.2, the Service Provider shall be given access to the Facilities or
portions thereof, only after the provision by the Service Provider of an acceptable health and safety
plan and of security clearance being obtained in terms of Clauses 12.1 and 8.1 respectively.

The Service Provider shall be given access to the Facilities or portions thereof and shall render the
Services in accordance with its programme, referred to in clause 13 or after the receipt by him of a
written instruction to this effect.

If the Employer fails to give the Service Provider access to the facility or any portion thereof for any
reason cther than default by the Service Provider and the Service Provider suffers additional costs as
a result thereof, the Service Provider shall be entitled to make a claim therefor provided that the
Service Provider is able fo prove his claim and that he has taken all reasonable steps fo mitigate the
additional costs.

PROGRAMME

The Service Provider shall deliver to the Service Manager within 14 days from Commencement Date,
a realistic programme and a cash flow for the delivery of the Services. The programme shall describe
and detail the order in which the Services are to be rendered and shall be subject to the approval of
the Service Manager, which written approval shall not be unreasonably withheld.

The Service Provider shall, on receipt of a written request from the Service Manager, furnish the
Employer with any documents or information, of whatever nature, in support of the programme and/or
in relation to the manner in which the Services are to be rendered and/or the resources to be supplied
and used in the rendering of the Services and/or progress of the various parts of the Contract; and/or
a detailed cash flow forecast.

A programme and the cash flow forecast will be submitted in terms of 13.1 and reviewed quarterly or
as circumstances may require.

Any reference to words “Bid" or Bidder” herein and/or in any other documentation shall be construed to have the same meaning as the words
“Tender” or “Tenderer”. Page 7 of 18
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14.1.

14.2.
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15.1.
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16.1.

16.2.

16.3.

16.4.

16.5.

16.6.

17.

17.1.

17.2.

17.3.

17 .4.

Conditions of Contract: PA-10 (FM)

Agreement to the programme by the Service Manager or any adjustment thereto will not alter the
responsibilities of the Service Provider in terms of this Contract.

SUBCONTRACTING

The Service Provider may subcontract any part of the Services at its discretion. The subcontracts
shall incorporate the applicable terms, conditions and requirements of this Contract.

Subcontracting by the Service Provider shall not be construed as relieving the Service Provider from
any obligations under the Contract or imposing any liability on the Employer.

INTELLECTUAL PROPERTY RIGHTS INDEMNITY

The Service Provider undertakes to obtain the necessary consent from the proprietors or their
licensees should the Service Provider make use of the intellectual property of any other person.

The Service Provider further indemnifies the Employer against any claim or action (including costs on
an attorney and client scale) caused by or arising from the failure to obtain such consent.

COMPLIANCE WITH LEGISLATION

This clause applies to legisiation emanating from national and provincial government as well as that of
any local authorities in whose area of jurisdiction the Facilities fall and which have a bearing on the
delivery of the Services and Facilities under this Contract.

All the applicable legislation, which does not specifically allow discretion in respect of compliance by
the Employer, shall be followed exactly as intended by such legislation regardless of any instructions,
verbal or in writing, to the contrary.

Should any appiicable legislation allow discretion in respect of compliance by the Employer it shall be
followed exactly as intended by the relevant legislation as if no discretion is allowed until such time as
specific instructions in writing are issued to the Service Provider by the Service Manager.

The Service Provider shall in the provision of the Services comply with the provisions of, and give all
notices and pay all fees, taxes, levies and other charges required to be given or paid in terms of any
legisiation or imposed by any other body or person. The Service Provider hereby indemnifies the
Employer against any liability for any breach of the provision of this clause.

it is the responsibility of the Service Provider fo obtain the consents, permissions and/or permits,
referred to in Clause 16.4, in the provision of the Services.

The Service Provider shali not have a claim against the Employer, and the Employer shall not be
liable to refund the Service Provider for any of the fees, taxes, levies and other charges referred to
Clause 16.4.

REPORTING OF INCIDENTS

In addition to the above, the Service Provider shall, as soon as possible, notify the Employer in writing
of any incidents at the Facilities, which resulted or could have resulted in damage to property or injury
or death to persons.

The Service Provider shall verbally notify the Service Manager of any of the incidents referred fo in
17.1 immediately after the occurrence thereof.

The Service Provider shall follow up the verbal notification referred to in 17.2 with a detailed written
report on such incidents to the Service Manager within the time frame indicated by the Service
Manager, but in any event within 48 hours of the incident.

The written report referred to in 17.3 shall provide for all incidents, which resulted in injury, death or
damage to property.

Any reference to words “Bid” or Bidder” herein and/or in any other documentation shall be construed to have the same meaning as the words
“Tender" or “Tenderer”. Page 8of 18
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17.5.  The Service Provider shall notify the Employer immediately, on becoming aware of the Contract
requiring him to undertake anything that is illegal or impossible

13. NUISANCE

18.1. The Service Provider shall deliver the Services in a manner that shall not cause unnecessary noise,
nuisance, or hinder the normal activities in the Facilities.

18.2. The Service Provider hereby indemnifies the Employer against any liability arising out of the Service
Provider's non-compliance with his obligations in terms of Clause 18.1.

19. MATERIALS, WORKMANSHIP AND EQUIPMENT

19.1.  All Services delivered, and materials and warkmanship shall comply with the requirements of this
Contract, the manufacturer’s specification; good industry practice and the Service Manager's written
instructions and shall be suitable for the purpose intended.

18.2. The Service Provider shall, in accordance with the Scope of Works or if instructed by the Service
Manager, carry out tests demonstrating the acceptability of the relevant Services provided, or the
suitability of materials or equipment to be used.

19.3. The Service Provider shall provide all necessary assistance, labour, materials, testing equipment and
instruments for the purpose of such tests to be performed by himself or, if so instructed by the Service
Manager, for the purposes of tests to be performed by any other person.

19.4.  All costs for tests carried out shall he deemed to be included in the Service Provider's prices

19.5. Copies of the reports on the tests referred to in Clause 19.2 shall be forwarded by the Service
Provider to the Employer within 10 days of the tests being completed.

20. URGENT WORK

20.1. The Employer may, by itself or through another service provider, effect any remedial or ather repair
work which becomes necessary due to no act or omission on the patrt of the Service Provider.

20.2.  [fthe remedial or repair work became necessary due to an act or omission on the part of the Service
Provider, its employees, agents or representatives, the Service Provider shall effect such remedial or
repair work at its own cost.

20.3.  If the remedial or repair work is urgently necessary due to an act or omission cn the part of the
Service Provider, its employees, agents or representatives and the Service Provider refuses to oris
not available or able to effect such remedial or repair work, the Employer may effect such remedial or
repair work either by itself or through another service provider.

20.4. If the Employer effects the remedial or repair work in terms of 20.3, then the Employer may recover
such costs, losses or damages from the Service Provider or by deducting the same from any amount
still due under this Contract or under any other contract presently or hereafter existing between the
Employer and the Service Provider and for this purpose all these confracts shall be considered one
indivisible whole.

21, INDEMNIFICATIONS

21.1. The Service Provider shal be liable for and hereby indemnifies the Employer against any liability,
claim, demand, loss, cost, damage, action, suits or iegal proceedings whether arising in common law
or by statute consequent upon:

21.1.1 personal injuries to or the death of any person arising out of, related to, occasioned by,
attributed to, or in the cause of or caused by the rendering of the Services;

21.1.2 loss of or damage to any movable or immovable or personal property or property contiguous
to the Facilities whether belonging to or under the control of the Employer or any other body
or person arising out of, related to, occasioned by, attributed to, or in the cause of or caused
by reason of the rendering of the Services;

Any reference to words “Bid" or Bidder” herein and/or in any other documentation shall be construed to have the same meaning as the words
“Tender” or *Tenderer”. Page 9of 18
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21.1.3 any liens, attachments, charges or other encumbrances or claims upon or in respect of any
materials parts, work-in-process or finished work furnished to, or in respect of which any
payment has been made by the Employer.

21.2. The Employer accepts liability for ali acts or omissions of its employees, agents or representatives.
22, VARIATIONS

22.1. The Employer may at any time during the Confract Period, vary the Services by way of additions,
omissions, or substitutions.

22.2. No variation by the Employer of whatever nature shall vitiate the Contract.
22.3. Any Services required by the Employer outside of the Services as referred to in the Scope of Works
will be regarded as being Identified Projects and shall be dealt with under clause 23 and shall be

executed as a variation order.

22.4. The Service Provider shall inform the Employer of any instructions that are deemed to be Additional
Services prior to such instructions being executed.

22.5. Additional Services will only be executed by the Service Provider after receipt by him of a written
instruction from the Service Manager.

22.6. If no prior written autharisation, as required in 22.5 above, has been obtained, the Employer shall not
reimburse the Service Provider for the Additional Services so executed, and the Service Provider
agrees that it shall not have a claim for payment for such Additional Services.

22.7. The Additional Services will be valued at the rates in the Pricing Data.

23. IDENTIFIED PROJECTS

23.1. The Service Provider shall inform the Employer of any instructions that are deemed to be Identified
Projects prior to such instructions being executed.

23.2. The Employer is not obliged to engage the services of the Service Provider on |dentified Projects. The
Employer may, by itself, through another service provider or through the Service Provider effect the
services/works under |dentified Projects.

23.3. Identified Projects will only be executed by the Service Provider after receipt by him of a written
instruction from the Service Manager.

23.4. If no prior written authorisation, as required in 23.3 above, has been obtained, the Employer shall not
reimburse the Service Provider for the Identified Projects so executed, and the Service Provider
agrees that it shall not have a claim for payment for such Identified Projects.

23.5  Inrespect of the ldentified Projects, the written instruction referred to in 23.3 shall:

(a) describe the services/works required fo be executed by the Service Provider under the
identified Project;

(b} state the due commencement and completion dates of the relevant Identified Project;
{c) state the total cost of the relevant Identified Project as agreed fo between the Parties; and

{d} any additional requirements, conditions of contract and/or restrictions, other than those
already stated in the Contract, that will be applicable.

23.6  Within 14 days of receipt of the written instruction referred to in 23.5, the Service Provider shall
furnish the Employer with a realistic programme and a cash flow for the relevant identified Project as
required in 13.

Any reference to words “Bid” or Bidder” herein and/or in any other documentation shall be construed to have the same meaning as the words
“Tender” or “Tenderer”. Page iDof18
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23.9

23.10

23.11

Conditions of Contract: PA-10 (FM)

Where an |dentified Project comprises services/works that are of the same or similar character
executed under the same or similar conditions as those to which the rates in the Pricing Data apply, it
shall be valued at such rates.

Where an |dentified Project comprises services/works that are not of the same or similar character
executed under the same or similar conditions as those to which the rates in the Pricing Data apply, it
shali be valued at market related rates to be agreed to in writing between the Employer and the
Service Provider and in advance of executing the Identified Project. Failing agreement, the rates
applicable shall be as determined by the Employer.

If the Service Provider fails to compiete the ldentified Project by the completion date specified in the
written instruction referred to in 23.3, then the Service Provider will be liable for a penalty, at the rate
stated in the Contract Data, for every day that lapses from the due completion date of the relevant
Identified Project to the date of the actual completion of such Identified Project.

If the Identified Projects are delayed by variations, omissions, additions, substitutions or organised
work stoppages by any workman not due to any action on the part of the Service Provider,
exceptionally inclement weather, any substantial increase in provisional quantities or any other cause
beyond the Service Provider's control, including delays caused by the Employer, then the Service
Provider shall be entitled to apply in writing within 21 days of the cause of delay arising to the Service
Manager for extension of the due completion date of the relevant |dentified Project stating the cause
of delay and period of extension applied for.

If during the period for completion of the Identified Project or any extension thereof abnormal rainfall
or wet conditions occur, the formula below shall be used to calculate separately the delay for each
calendar month ar part thereof. It shall be ealeulated each month during the period referred to herein
above, or until the issue date of the certificate of completion for the relevant 1dentified Project,
whichever is the shorter period. The delay calculated for a given month shall be used to determine the
interim extension of time granted for the month. At the end of the applicable period referred to above,
the aggregate of the monthly delays will be taken into account for the final determination of the total
extension of time for the Contract:

V= (Nw = Nn} + (Rw — Rn)
X

\'% = Delays due to rain in calendar days in respect of the calendar month under consideration.

Nw = Actual number of days during the calendar month on which a rainfall of Y mm or more per
day has been recorded

Rw = Actual rainfall in mm for the calendar month under consideration.

Nn = Average number of days in the relevant calendar month (as derived from existing rainfall
records provided in the project specifications) on which a rainfall of Y mm or more per day
has been recorded.

Rn = Average rainfall in mm for the calendar month, as derived from the rainfall records
supplied in the project specifications.

X

20, unless otherwise provided in the project specifications.

Y

10, unless otherwise provided in the project specifications.

The total delay that will be taken into account for the determination of the total extension of time for
the Contract shall be the algebraic sum of the monthly totals for the period under consideration. But if
the grand total is negative, the time for completion shall not be reduced on account of abnormat
rainfall. The total extension of time for any calendar month shall not exceed (N¢ — Nn) calendar days,
where Nc = number of days calendar days in the month under consideration

The factor (Nw — Nn) shall be considered to represent a fair allowance for variations from the average
number of days during which rainfall equals or exceeds Y mm per day.

Any reference to words “Bid” or Bidder” herein and/or in any other documentation shall be construed to have the same meaning as the words
“Tender" or “Tenderer”. Page 11 of 18
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The factor (Rw — Rn) + X shall be considered to represent a fair allowance for variations from the
average for the number of days during which rainfall does not equal or exceed Y mm per day, but
when wet conditions prevent or disrupt work.

This formula does not take into account any flood damage, which could cause further or concurrent
delays and which should be treated separately in so far as extension of time is concerned.

Accurate rain gaugings shall be taken at a suitable point on the site daily at 08:00 unless otherwise
agreed to by the Service Manager, and the Contractor shall, at his own expense, take all necessary
precautions to ensure that the rain gauges cannot be interfered with by unauthorized persons.

Information regarding existing rainfall records, if available from a suitable rainfall station near the site,
will be supplied in the project specifications, together with calculations of rain delays for previous
years in accordance with the above formula. The average of these delays will be regarded as normal
rain delays which the Contractor shall accommodate in his programme, and for which no extension of
time will be considered.

23.12 Upon receipt of such written application, referred to in 23.10, the Employer may in writing extend the
due completion date of the relevant Identified Project by a pericd to be determined by the Employer or
may refuse to extend the due completion date of the relevant |dentified Project. The due completion
date of an |dentified Project may not be extended beyond the end of the Contract Period stated in the
Contract Data.

23.13 Any decision given by the Employer, in terms of 23.12, shall be final and binding on the Parties.

23.14 Should the Service Provider fail to apply in writing for an extension of the due completion date of the
relevant ldentified Projects within the 21 days referred to in 23.10, or should the Employer not grant
an extension of the due completion date then the due completion date stipulated in the relevant
written instruction referred to in 23.5 shall not be extended nor the Service Provider exonerated from
liability to pay the penalty stipulated in 23.9 or from specific performance of the service/works within
the period in the relevant written instruction.

4. SUSPENSION OF THE SERVICES

241  The Service Provider shall, on the written order of the Service Manager, suspend the provision of the
Services or any part thereof for such time or times and in such manner as the Service Manager shall
order and shall, during such suspension, properly protect the Services so far as is necessary.

242  If the Service Provider is instructed in writing by the Service Manager to suspend any or all of the
Services, the Service Provider shall re-schedule the relevant Services. For the duration of such
suspension all penaities applicable to that Service will be waived. Should the Service Provider suffer
any additional costs resulting from such suspension, the Service Provider shall be entitled to make a
claim therefor provided that the Service Provider shall prove his claim and that he has taken all
reasonable steps to mitigate the additional costs.

24.3  If the Service Provider is unable to render any of the Services for any reason other than an instruction
by the Employer to suspend the Services in terms of clause 24.1, the Employer shall not be liable for
any claim of whatever nature, including a claim for costs, by the Service Provider.

25, PENALTY FOR NON-PERFORMANCE

251  The Service Provider shall be liable for a performance deduction, if the Service Provider in rendering
any of the Services required under the Scope of Works, as amended from time to time,

25.1.1 delays in performing any of the Services;
25.1.2 fails to perform any of the Services,;

25.1.3 fails to perform any of the Services to the standard required in the Scope of Works, as
amended from time to time.

252  The performance deduction shall be calculated in accordance with the formula detailed in the Scope
of Works.

Any reference {o words “Bid” or Bidder” herein and/or in any other documentation shall be construed to have the same meaning as the words
“Tender” or “Tenderer". Page 12 of 18
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26.8

26.9

26.10

26.11

Conditions of Confract: PA-10 (FM)
The Service Provider shall not be liable for a performance deduction, if the Service Provider is unable
to perform due to no fault of his own, his employees, agents or representatives.
PAYMENTS
The Service Manager will evaluate the Service Provider's performance on a monthly basis,
The Service Provider shall submit a monthly certificate taking into account the following:
26.2.1 the assessment of the Services rendered during the assessment month, including routine
services, management fees, and services using call down rates;
26.2.2 adjustments in terms of the pricing data;
26.2.3 additional work rendered by the Service Provider;
26.2.4 CPAP adjustment where stated in the Contract Data; and
26.2.5 VAT. Vat will be indicated separately in all documents.
If the Service Provider elects a security of 2,56% retention, or a 1,25% cash and 1,25% retention, then
5% of all moneys {excl. VAT} in the monthly certificate assessed by the Service Manager as being
due to the Service Provider will be retained until such time as the amount retained equals 2.5% or

1,25%, whichever is applicable, of the Contract Sum (excl. VAT)

The monthly certificate shall be supported by a detailed report substantiating the Services rendered at
each Facility during the month under assessment.

The monthly certificate shall be assessed by the Service Manager. If the Service Manager agrees
with the certificate, he will issue a statement within 14 days of the receipt of the certificate, taking into
account inter alia the following:

(N deductions for penalties;

(2) deductions for overpayments;
(3) deductions for retention

4) deductions for damages.

The Service Provider shall, on receipt of the statement referred to in 26.5, issue to the Employer a tax
invoice in the amount reflected in the statement. The Employer shall effect payment {o the Service
Provider within 16 days of receipt of the tax invoice.

If the Service Manager does not agree with the certificate issued by the Service Provider in terms of
Clause 26.2, the Service Manager shall within 14 days of receipt of the certificate, issue a statement
in the amount to which the Service Manager agrees and shall give reasons for rejecting the balance
of the claim indicated in the statement.

The Service Provider shall furnish the Employer with a tax invoice in the amount indicated in the
statement referred to in Clause 26.7.

With regards to the claim in dispute, the Service Provider may, within 14 days of the Service Manager
issuing the statement referred to in 26.7, submit a revised certificate or a justification for his claim or
declare a dispute in terms of 34.

if it is [ater resolved that the amount in dispute or any part thereof is owing to the Service Provider, the
Employer shall be liable for interest thereon from 30 days after the issue of the relevant monthly
certificate referred to in 26.2 until the date of payment at the interest rate determined from time to
time, by the Minister of Finance in terms of section 80 (1)(b) of the Public Finance Management Act,
1999 (Act 1 of 1999), as amended.

All the work shall be evaluated in accordance with the provisions of the Pricing Data.

Any reference to words “Bid" or Bidder' herein andfor in any other documentation shall be construed to have the same meaning as the words
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29.3

Conditions of Contract; PA-10 (FM)

In assessing the quality of the work presented by the Service Provider, the Employer may enlist the
assistance of third persons. In assessing the work the third person shall act reasonably. The selection
of such third persons shall be in the absolute discretion of the Employer and the Service Provider
shall abide by such selection.

Any and all extra costs incurred by the Service Provider, resulting from the Service Provider having to
address and’or rectify queries arising from a claim submitted in respect of work done, shall be for the
account of the Service Provider.

RELEASE OF SECURITY

If the Service Provider has furnished a security by way of a variable guarantee of 2.5% of the Contract
Sum (excl. VAT), the security will be reduced and be released in accordance with the provisions of
such variable guarantee.

If the Service Provider elects to furnish a security by way of a cash deposit of 2.5% of the Contract
Sum (excl. VAT), then the security will be released as follows:

27.2.1 annually in equal portions, subject fo 27.2.2 and 27.2.3;

27.2.2 95% of the last annual portion of retention shall be released within 30 days of the expiry of the
Service Period;

27.2.3 the remaining retention shall be released within 30 days of the issue of the Certificate of
Completion.

If the form of security selected is:

(a) aretention of 2.5% of the Contract Sum {excl. VAT); or
(b) a1,25% cash deposit and a 1,25% retention of the Contract Sum {excl. VAT),

then security will only be released aiter the 2,5% or 1,25% retention respectively has been
accumulated, as follows:

27.3.1 annually in equal portions, subject to 27.3.2 and 27.3.3;

27.3.2 95% of the last annual portion of retention shall be released within 30 days of the expiry of the
Service Period;

27.3.3 the remaining retention shall be released within 30 days of the issue of the Certificate of
Completion.

OVERPAYMENTS

If any overpayment of whatever nature is made to the Service Provider, the Service Provider shall be
obliged to repay such amount to the Employer and the Employer shall be entitled to deduct such over
payment from any amount due to the Service Provider, in respect of this Contract or any other
contract, which the Employer may have with the Service Provider. The Employer shall be entitled to
claim interest on any and all overpayments made to the Service Provider at the rate prescribed, from
time to time, by the Minister of Finance in terms of section 80 (1)(b) of the Public Finance
Management Act, 1999 (Act 1 of 1999}, as amended.

COMPLETION
At the expiry of the Service Period the Service Manager shall furnish the Service Provider with a
written list of Employer’s Assets and Data handed over at commencement of the Contract and

accumulated during the Contract Period.

At the expiry of the Contract Period, the Service Manager shall issue to the Service Provider a
Certificate of Completion.

Upon the issue of a Certificate of Completion, unless otherwise provided in the Contract:

Any reference to words “Bid” or Bidder” herein and/or in any other documentation shall be construed to have the same meaning as the words
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32.2

32.3
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33.

33.1

Conditions of Contract: PA-10 (FM)
29.3.1 The Guarantee shall be returned, if applicable.
29.3.2 The final cash deposit or retention, whichever is applicable, shall be reduced to zero.
ASSIGNMENT

The rights and obligations of the Parties in terms of this Contract shall not be ceded, assigned,
delegated, or otherwise transferred, by either Party to any person outside of the Service Provider and
the Employer, save with the prior written consent of the other Party.

Each Party warrants that he is acting as a principal and not as an agent of an undisclosed principal.
INDULGENCES

No extension of time, latitude or other indulgences which may be given or allowed by either Party to
the other shall constitute a waiver or alteration of this Contract, or affect such Party’s rights, or prevent
such Party from strictly enforcing due compliance with each and every provision of this Contract.

OWNERSHIP AND PUBLICATION OF DOCUMENTS

The Employer will become the owner of the information, documents, advice, recommendations and
reports collected, furnished and/or compiled by the Service Provider during the course of, and for the
purposes of executing this Contract, all of which will be handed over to the Employer, unless
otherwise stipulated in the Contract, within ten (10) days of request therefor, but in any event on the
termination and/or cancellation of this Contract for whatever reason. The Service Provider
relinquishes its retention or any other rights to which it may be entitled.

The copyright of all documents, recommendations and reports compiled by the Service Provider
during the course of and for the purposes of finalising Services, and the Contract as a whole, will vest
in the Employer, and may not be reproduced or distributed or made available to any person ocutside
the Employer’s service, or to any institution in any way, without the prior written consent of the
Employer. The Employer shall have the right to use such material for any other purpose without the
approval of, notification to or payment to the Service Provider.

The copyright of all electronic aids, software programmes etc. prepared or developed in terms of this
Contract shall be vested in the Employer, who shall have the right to use such material for any other
purpose without the approval of, information or payment to the Service Provider.

In case of the Service Provider providing documents or material to the Employer, the development of
which has not been at the expense of the Employer, copyright shall not be vested in the Employer.
The Service Provider shall be required to indicate to which documents and/or materials this provision
applies.

The Service Provider hereby indemnifies the Employer against any action or claim that may be
instituted against the Employer and for any damages suffered or legal costs (including costs on an
attorney and client scale) incurred on the grounds of an alleged infringement of any copyright or any
other intellectual property right in connection with the work outlined in this Contract.

All information, documents, recommendations, programmes and reports collected or compiled must
be regarded as confidential and may not be communicated or made available to any person outside
the Employer's service and may not be published either during the currency of this Contract or after
termination thereof without the prior written consent of the Employer.

BREACH OF CONTRACT

In the event of a breach by the Service Provider of any of the terms and conditions of this Contract,
the Employer shall issue a notice of non- compliance requiring compliance within 10 (ten) days. In the
event that the Service Provider fails to remedy such breach on expiry of the notice period, then the
Employer shall without prejudice to any other rights that it may have, be entitled to exercise any or all
of the following rights:

33.1.1 Enforce strict compliance with the terms and conditions of the Contract;
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33.1.2 To terminate this Contract without prejudice to any other rights it may have,
33.1.3 To suspend further payments to the Service Provider,;

33.1.4 To appoint other service providers to complete the execution of the Services, in which event
the Service Provider shall be held liable for costs incurred in connection with and arising from
the appointment of such a service provider as well as damages suffered.

33.2  The Service Provider agrees to, within ten (10} days of written request from the Employer, give
access to and to make available all information, documents, programmes, advice, recommendations
and reports collected, furnished and/or compiled by them to enable the Employer to assume
responsibility for and the benefit of the project as a whole.

33.3  In the event of breach by the Employer of the terms and conditions of this Contract, and in the event
of the Employer remaining in breach after ten (10) days’ written notice calling for rectification of the
breach, the Service Provider shall be entitled to:

33.3.1 enforce strict compliance with the terms and conditions of the Contract; or

33.3.2 terminate the Contract by delivering written notice to the Employer to that effect to the extent
that such breach is of a material term of this Contract.

34, STOPPAGE AND/OR TERMINATICN OF CONTRACT

341 The Employer reserves the right to terminate this Contract or temporarily stop the Services, or any
part thereof, at any stage of completion.

34.2  The Employer shall have the right to terminate this Contract without prejudice to any of its rights upon
the occurrence of any of the following acts:

34.2.1 on breach of this Contract by the Service Provider as stipulated in Clause 33;

34.2.2 on commencement of any action for the dissolution and/er liguidation of the Service Provider,
except for purposes of an amalgamation or resiructuring approved in advance by the
Employer in writing;

34.2.3 if the Service Provider receives a court order to be placed under judicial management or to
commence liquidation proceedings that is not withdrawn or struck out within five (5) days;

34.2.4 if the Service Provider informs the Employer that it intends fo cease performing its obligations
in terms of this Contract;

34.2.5 if the Service Provider informs the Employer that it is incapable of completing the Services as
described; or

34.2.6 ifin the opinion of the Employer the Service Provider acted dishonestly;

34.3  The Employer reserves the right to, even in the absence of breach or the events referred to in 34,
terminate this Contract at any time, by giving one (1} calendar month written notice to the Service
Provider.

34.4  Further, the Contract shall be considered as having been terminated:

34.4.1 where the Employer stops the Contract and/or the Project and instructions to resume or
reinstate the Services are not issued within twelve {12) months of the instruction; or

34.4.2 ifinstructions, necessary for the Service Provider to continue with the Services after a
stoppage instruction, are not received from the Employer within three (3) months after such
instructions were requested by the Service Provider.

34.5  Should the Contract between the Employer and the Service Provider, or any part thereof, be
terminated by either of the Parties due to reasons not atiributed to the Service Provider:
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34.5.1 The Service Provider will be remunerated for the appropriate portion of the Services
satisfactorily completed, calculated in accordance with the agreed rates.

34.5.2 Invoices for work done shall be submitted to the Employer within three (3) months after the
termination of the Contract, failing which the Employer will not be obliged to pay same.

34.5.3 The Service Provider shall not be entitled to advance a right of retention or any similar right if
this Confract is terminated and specifically agrees to, within ten (10} days of written request
from the Empioyer, give access to and to make available all information, documents,
programmes, advice, recommendations and reporis collected, furnished and/or compiled by
them to enable the Employer to assume responsibility for and the benefit of the Contract as a
whole.

DISPUTE RESOLUTION

In the event of a dispute, the Parties shall endeavour to resolve such dispute through negotiation, in
good faith.

If the Parties fail to resolve a dispute through negotiation as mentioned in 35.1, within 14 days of a
dispute being declared, the Parties may by written agreement refer the matter to mediation.

The mediator shail be a person agreed to by the Parties, failing agreement, the President: South
African Facilities Management Institute shall nominate the mediator.

Whether or not mediation resolves the dispute and irrespective of the outcome of thereof, the Parties
shall bear their own costs arising from the mediation and shall equally share the costs of the mediator
and related costs. The mediator and the Parties shall, before the commencement of the mediation,
agree on a scale of fees on which the mediator’s fees will be based.

The Parties shall appoint the mediator within 21 days of agreeing to mediate.

On appointment of the mediator, the Parties shall jointly with the mediator decide on the procedure to
be followed, representation, dates and venue for the mediation.

If the dispute or any part thereof is settled, the agreement shall be recorded by the mediator and
signed by both Parties. The agreement shall be binding on the Parties to the extent that it correctly
records the issues agreed upon between the Parties.

If the dispute or any part thereof remains unresolved, it may be resolved by litigation proceedings.

If the mediator or any Party, at any time during the mediation process, is of the opinion that the
mediation will not resolve the dispute, then he may in writing stop the mediation process. The dispute
may then be dealt with in terms of 35.8.

Notwithstanding anything else herein contained to the contrary, it is agreed that irrespective of the fact
that the dispute is referred to negotiation, mediation or litigation in court, the decision of the Employer
on the dispute involved will immediately be given effect to by the Service Provider and the Service
Provider shall proceed with the Services with all diligence unless the Parties agree otherwise in
writing.

GENERAL
This is the entire Contract between the Parties and may only be amended if reduced to writing and
signed by the duly authorised representatives of both Parties, whereafter such amendments will take

effect.

The Contract shall be governed by, construed and interpreted according to the law of the Republic of
South Africa.

DOMICILIUM CITANDI ET EXECUTANDI
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37.1  The domicilium citandi et executandi of the Parties for all purposes arising from this Contract for the
service of notices and legal process shall be as specified by the Parities in the Contract Data.

37.2  Each of the Parties shall be entitled at any time by way of written notice to the other Party, to change
its darmicilium citandi et executandi to another physical address.

37.3  Any notice in terms of the conditions of the Agreement must either be:
37.3.1 delivered by hand during normal business hours of the recipient; or
37.3.2 sent by prepaid registered post to the addres